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f̂ ŝ I ^s^^cirî ^ E1̂ ^̂ 5rit> s •••••*•••••«•••••*•••••••»•••«•*•••••••••••*•••••»»•••••*•••••••*••••*•••••••••*••*••••••••••• * 6 

Statement of the Facts .... ..... _ 7 

Argument ~ — ' 16 

I . T H E D I S T R I C T C O U R T D I D N O T E R R A T L A W I N 

C O N C L U D I N G T H A T N A I D I D N O T OWE A D U T Y 

TO MCCORMICK BECAUSE HIS EMPLOYER OWNED 
T H E E Q U I P M E N T , T H E P R E M I S E S A N D R E T A I N E D 

CONTROL OF THE WORK „ 16 

A. P r e s e r v a t i o n of e r r o r 16 

B. Standard of review ..„ '. 16 

C. NAI d i d not owe a duty t o McCormick 
under S e c t i o n 384 of the Restatement 
of T orts (Second).because L i t t l e 
Sioux r e t a i n e d c o n t r o l of the work 

16 

D. NAI d i d not create a hazard because 
i t l e f t the switchgear i n a locked 
and safe c o n d i t i o n 21 

C ^ D J ^ J C I J X J S i ^ ^ ^ T • • » • » ) • H I H I H I H I H I M i n > U M M H t H I U I H I U l H a H I » I H I H I H I H I H I H I H « t I I I > l • 2 4 

Attorney's Cost C e r t i f i c a t e _ 25 

C e r t i f i c a t e of S e r v i c e — 25 

C e r t i f i c a t e of F i l i n g .._ - 25 

C e r t i f i c a t e of Compliance _ _...„ _ 27 

1 



TABLE OF AUTHORITIES 

Cases: Page No. 

Benavides v. J.C. Penney L i f e Insurance Co., 
539 N . W . 2 d 352, 354 (Iowa 1995) 16 

Bomar v. Farmers Cooperative Assn., N.W.2d 
, 1999 WL 1255734 (Iowa A p p . ) . 20 

Downs v . A & H C o n s t r u c t i o n , L t d . , 481 N.W.2d 
520 (Iowa 1992) 19 

H o f f n a g l e v . M c D o n a l d ' s C o r p . , 522 N.W.2d 
808, 813 (Iowa 1994) 19 

P i p e r v . J e r r y ' s Homes, 671 N.W.2d 531 
(table) 203 WL 22199580 _ 19 

Rohlin Construction Co. Inc. v. Lakes, Inc., 
252 N.W.2d 403, 406 (Iowa 1977) 6 

Thompson v . K a c z i n s k i , 774 N.W.2d 82 9 (Iowa 
2009) 18 

Van E s s e n v. McCormick E n t e r p r i s e s , 59 9 
N.W.2d 716 (Iowa 1999) 20 

Van Fossen v. Midamerican Energy Company, 111 

N.W.2d 689 (Iowa 2009) 18, 19 

Rules and S t a t u t e s : 

29 C.F.R. 1910.333 23 

29 C.F.R. 1910.333(b) 13, 14 

29 C.F.R. 1910.333(b)(2) 21 

29 C.F.R. 1926.416 „ 23 

29 C.F.R. 1926.417 '. 23 

29 C.F.R. 1926.950 13 

29 C.F.R. 1926.954 (a) 21 

Iowa Rule of A p p e l l a t e Procedure 4 16 

Iowa Rule of C i v i l Procedure 1.981(5) 6, 16 
2 



Restatement of Torts (Second) §343 „ .. 22, 24 

Restatement of Torts (Second) §343A 22, 23, 24 

Restatement of Torts (Second) §343A.l 22 

Restatement of Torts (Second) §343(b) 22 

Restatement of Torts (Second) §384 16, 17, 18 

Restatement of Torts (Third) §7(a) 17 

3 



STATEMENT OF THE ISSUES 

I. THE DISTRICT COURT DID NOT ERR AT LAW IN CONCLUDING 
THAT NAI DID NOT OWE A DUTY TO McCORMICK BECAUSE HIS 
EMPLOYER OWNED TE EQUIPMENT, THE PREMISES AND RETAINED 
CONTROL OF THE WORK. 

Authorities 
Cases: 

Benavides v . J . C . Penney L i f e Insurance Co . , 53 9 N.W.2d 3 52, 
354 (Iowa 1995) 

Bomar v . Farmers Coopera t ive A s s n . , N.W.2d , 1999 WL 
1255734 (Iowa App.) 

Downs v. A & H C o n s t r u c t i o n , L t d . . 481 N.W.2d 520 (Iowa 
1992) 

Hoffnacr l e v . McDona I d ' s Corp. . 522 N.W.2d 808, 813 (Iowa 
1994) 

P i p e r v . J e r r y ' s Homes, 671 N.W.2d 531 (table) 203 WL 
22199580 

R o h l i n C o n s t r u c t i o n Co. Inc . v . Lakes , I n c . , 252 N.W.2d 403, 
406 (Iowa 1977) 

Thompson v. K a c z i n s k i , 114 N.W.2d 829 (Iowa 2009) 

Van Essen v . McCormick E n t e r p r i s e s . 599 N.W.2d 716 (Iowa 
1999) 

Van Fossen v . Midamerican Energy Company. I l l N.W.2d 689 
(Iowa 2009) 

Other A u t h o r i t i e s : 

29 C.F.R. 1910.333 

29 C.F.R. 1910.333(b)(2) 

29 C.F.R. 1926.954(a) 

29 C. F.R. 1926 .416 

29 C.F.R. 1926.417 

Iowa Rule of A p p e l l a t e Procedure 4 

4 



Iowa Rule of C i v i l Procedure 1.981(5) 

Restatement of Torts (Second) §343 

Restatement of Torts (Second) §343A 

Restatement of Torts (Second) §384 

Restatement of Torts (Third) §7 (a) 

5 



Routing Statement: 

This case should be t r a n s f e r r e d to the Court of Appeals 

because i t in v o l v e s the a p p l i c a t i o n of e x i s t i n g l e g a l 

p r i n c i p l e s . Iowa R.App.P. ,6.1101(3) . 

Statement of the Case: 

N i k k e i & A s s o c i a t e s , Inc., d/b/a NAI E l e c t r i c a l 

C o ntractors ( h e r e i n a f t e r "NAI") concurs w i t h McCormick's 

Statement of the Case w i t h the f o l l o w i n g a d d i t i o n s : 

Relevant Events: 

NAI' s Motion f o r Summary Judgment was supported by a 

Statement of M a t e r i a l Facts supported by references to the 

record. (App. 15-24). The P l a i n t i f f s responded t o NAI's 

Statement of M a t e r i a l Facts i n t h e i r Resistance (App.185-88) 

by a d m i t t i n g or denying each m a t e r i a l f a c t . 1 However, where 

the P l a i n t i f f s "denied" a statement of f a c t , the Resistance 

d i d not set f o r t h s p e c i f i c admissible f a c t s to support the 

d e n i a l as r e q u i r e d by Iowa Rule of C i v i l Procedure 1.981(5) 

and consequently, the unsupported " d e n i a l s " should be deemed 

admitted f o r summary judgment purposes. See, R o h l i n 

C o n s t r u c t i o n Co. I nc . v . Lakes , I n c . , 252 N.W.2d 403, 406 

(Iowa 1977). 

1 Parenthetical references to the record "Adm. " refer to the paragraph No. of NAI's Statement 
of Material Facts that was subsequently admitted by McCormick in his Resistance to Motion for Summary 
Judgment. Where McCormick denied a statement, the parenthetical will reference the record which 
supports the statement. Note that there are two sets of facts: Background facts, 1-13, all of which were 
admitted, which will be noted as "B. Adm. " and material facts, Nos. 1-47, which will be referenced 
by their number, e.g. Adm. 2. 
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Statement of the Facts: 

L i t t l e Sioux Corn Processors, LLC ( " L i t t l e Sioux") i s 

the owner of an ethanol production p l a n t l o c a t e d near 

Marcus, Iowa. (App. 16). In 2006, L i t t l e Sioux expanded 

i t s p roduction c a p a c i t y and as part of the expansion 

i n s t a l l e d a new e l e c t r i c a l loop to power i t s p l a n t . (App. 

15). Fagen, Inc. ("Fagen") was the c o n t r a c t o r who, except 

f o r c e r t a i n s p e c i f i e d f u n c t i o n s performed by L i t t l e Sioux, 

performed " a l l design, engineering, procurement, 

c o n s t r u c t i o n s e r v i c e s , s u p e r v i s i o n , l a b o r , i n s p e c t i o n , 

t e s t i n g , s t a r t u p , m a t e r i a l , equipment, machinery, temporary 

u t i l i t i e s and other temporary f a c i l i t i e s to complete 

c o n s t r u c t i o n of the expansion p r o j e c t . " (App. 15). 

In i t s contract w i t h Fagen, L i t t l e Sioux agreed to 

assume r e s p o n s i b i l i t y f o r : "[P]rocurement, i n s t a l l a t i o n and 

maintenance of the s i t e ( e l e c t r i c a l ) d i s t r i b u t i o n system, 

i n c l u d i n g , but not l i m i t e d t o , the r e q u i r e d s u b s t a t i o n and 

a l l a s s o c i a t e d d i s t r i b u t i o n l i n e s , switchgear, s e c t i o n a l 

c a b i n e t s , d i s t r i b u t i o n transformers, transformer pads, e t c . 

..." (App. 16) . As p a r t of i t s work, Fagen designed the 

e l e c t r i c a l loop and s p e c i f i e d the e l e c t r i c a l equipment that 

was to be i n c l u d e d i n the e l e c t r i c a l loop. (App. 17). 

L i t t l e Sioux purchased the e l e c t r i c a l equipment f o r the 

e l e c t r i c a l loop from Graybar, Inc., an e l e c t r i c a l equipment 

s u p p l i e r . L i t t l e Sioux's purchase i n c l u d e d the switchgear, 
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s a f e t y equipment, f a u l t i n d i c a t o r s and f a u l t i n d i c a t o r 

mounting brackets among other items. (App. 18). A f a u l t 

i n d i c a t o r i s an o p t i o n a l device that L i t t l e Sioux purchased 

as an add on to the switchgear that s i g n a l s when there i s an 

i n t e r r u p t i o n or f a u l t i n the e l e c t r i c a l c i r c u i t . (App. 18). 

The f a u l t i n d i c a t o r s are mounted i n s i d e the switchgear 

cabinet on brackets that L i t t l e Sioux a l s o purchased. (App. 

18) . The switchgear s a f e t y equipment, f a u l t i n d i c a t o r s and 

the f a u l t i n d i c a t o r mounting brackets were d e l i v e r e d to 

L i t t l e Sioux before November 1, 2006. (App. 18). A f t e r the 

items t h a t L i t t l e Sioux had purchased were d e l i v e r e d , L i t t l e 

Sioux employee, John Woods, informed L i t t l e Sioux 

maintenance manager R u s s e l l Konwinski that the items had 

a r r i v e d . (App. 18). 

As p a r t of i t s c o n t r a c t w i t h Fagen to procure, i n s t a l l 

and maintain the s i t e e l e c t r i c a l system. L i t t l e Sioux h i r e d 

Schoon C o n s t r u c t i o n Company to bore i n and p u l l the e l e c t r i c 

cables t h a t connected the components of the e l e c t r i c a l loop 

and t o pl a c e and i n s t a l l the pad-mounted switchgear on t h e i r 

mounting basement. (App. 17). Schoon i n t u r n h i r e d NAI on 

a time and m a t e r i a l b a s i s t o connect the e l e c t r i c a l cable to 

the t e r m i n a l s on the switchgear. 

(App. 17). 

The f a u l t i n d i c a t o r mounting brackets were mounted 

i n s i d e the switchgear cabinet. The doors to the cabinet 
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were secured by a penta-head bolt 1 that could only be 

loosened and removed by use of the penta-head socket wrench 

that L i t t l e Sioux had purchased as part of i t s equipment 

order. (App. 19). The purpose of the penta-head bolt was 

to prevent unauthorized access because of the dangerous high 

voltage inside the switchgear cabinet. (App. 19). Signs 

warning of the danger were displayed i n the outside and on 

the inside of the cabinet doors. (App. 141). 

The mounting holes on the fa u l t indicators did not 

correspond with the size of the hole on the mounting 

brackets and consequently, the holes i n the mounting 

brackets needed to be enlarged to accommodate the f a u l t 

indicators. (App. 18). Because the mounting brackets were 

located inside the switchgear, i t was necessary to open the 

door to the switchgear cabinet to remove the mounting 

brackets. (App. 19). 

After the f a u l t indicators and mounting brackets 

arrived at the job s i t e , NAI's projects manager Kenneth 

(Bufford) Pedersen offered to i n s t a l l them. (App. 19) . 

L i t t l e Sioux's maintenance manager Konwinski declined the 

offe r and assigned L i t t l e Sioux's maintenance s t a f f to do 

t h i s work. (App. 19). As L i t t l e Sioux's maintenance 

manager Konwinski had the r e s p o n s i b i l i t y for a l l of the 

plant's e l e c t r i c a l equipment, which r e s p o n s i b i l i t y included 

the i n s t a l l a t i o n of the f a u l t indicator mounting brackets. 



(App. 16., 51,. 52; Roe2 60, 61, 102) . 

L i t t l e Sioux was the owner of the f i v e bay e l e c t r i c a l 

panel t h a t provided power to operate the p l a n t , i n c l u d i n g 

the c i r c u i t to the pad-mounted switchgear where Troy 

McCormick was i n j u r e d . This f i v e bay panel i s a l s o r e f e r r e d 

t o as the main switchgear. (App. 19). 

Konwinski knew that the main panel contained the switch 

that energized the l i n e to the switchgear where the accident 

occurred. (App. 20). 

L i t t l e Sioux's general manager Steve Roe knew that 

switchgear number 4, where the i n j u r y occurred, was 

energized, because e l e c t r i c a l power to the process s e c t i o n 

of the p l a n t and the o f f i c e was being provided by a c i r c u i t 

t h a t ran from the main panel, through switchgear number 4 to 

switchgear number 3 t o a transformer that provided power to 

process and the o f f i c e . (App. 99-102). At a l l times, Roe 

as the general manager, and Konwinski as the maintenance 

manager, had the a u t h o r i t y and the a b i l i t y to t u r n on or 

shut o f f the e l e c t r i c a l power. (App. 17, 20). 

On or befo re November 7, 2006, the e l e c t r i c a l c i r c u i t 

from the main panel to the switchgear where McCormick was 

i n j u r e d was energized by Bu f f o r d Pederson i n the presence of 

Konwinski and Jacobson. (App. 20; Pedersen 2 59, 60). At 

that time Pedersen demonstrated the operation of the main 

2 Testimony designated but omitted from Appendix. 
2 Note 2, supra . 
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panel and i t s c i r c u i t s . (Pedersen 2 59-60). In t h e i r 

summary judgment r e s i s t a n c e the McCormicks included the 

a f f i d a v i t of both Konwinski and Jacobson i n which they 

denied being present at the time the c i r c u i t to the subject 

switchgear was energized. (App: 194-96). In h i s 

d e p o s i t i o n , Konwinski t e s t i f i e d that he d i d not know what 

pa r t of the system was energized- on November 13, 2006, or 

when i t was energized. (App. 21) . ' NAI contends, that t h i s 

d i s p u t e d f a c t was not c o n t r o l l i n g or m a t e r i a l , because every 

employee of L i t t l e Sioux had a duty pursuant to company 

p o l i c y and OSHA r e g u l a t i o n t o v e r i f y that the upstream 

source of power was locked out and tagged before commencing 

work. (App. 21-23) . 

November 7, 2006 was the l a s t day when NAI was on s i t e 

before McCormick's accident on November 13,2006. (App. 166; 

Pedersen 2 22, 23) . 

At the time when Konwinski informed Pedersen that 

L i t t l e Sioux's maintenance s t a f f would i n s t a l l the f a u l t 

i n d i c a t o r s and the mounting brackets, NAI had no reason t o 

b e l i e v e that L i t t l e Sioux would not comply w i t h the s a f e t y 

r u l e s mandated by OSHA and the mandatory e l e c t r i c a l s a f e t y 

p o l i c i e s of L i t t l e Sioux. (App. 77, 127, 153). 

At the time when Konwinski informed Pedersen that 

L i t t l e Sioux's maintenance s t a f f would i n s t a l l the mounting 

2 Note 2 supra. 
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brackets, Pedersen had no reason to know that L i t t l e Sioux's 

maintenance s t a f f was not q u a l i f i e d to do the work or th a t 

Konwinski would ass i g n u n q u a l i f i e d persons to do the work. 

(App. 24) . NAI had no knowledge as t o who, when, or how 

L i t t l e Sioux would go about i t s work of i n s t a l l i n g the 

mounting brackets because no one from NAI had been on s i t e 

s ince November 7, 2006. (App. 166). 

During the morning meeting of maintenance personnel on 

November 13, 2006, Konwinski i n i t i a l l y assigned two members 

of h i s maintenance s t a f f to d r i l l out the mounting brackets 

and i n s t a l l the f a u l t i n d i c a t o r s i n the switchgear. (App. 

20) . Konwinski s e l e c t e d Mike Jacobson, who was employed by 

L i t t l e Sioux as an e l e c t r i c i a n i n the maintenance department 

and J e f f Sangwin, another maintenance employee. (App. 16). 

Troy McCormick was subsequently added t o the crew. (App. 

20) . Konwinski i n s t r u c t e d Jacobson, Sangwin and McCormick 

as to how to do the work. (App. 20) . At that time, 

Jacobson was provided w i t h the penta-head socket wrench, 

which would enable the maintenance team t o open the cabinet 

doors i n order to remove the mounting brackets so that t h e i r 

holes could be enlarged to accommodate the f a u l t i n d i c a t o r s . 

(App. 23) . The penta-head b o l t that secured the switchgear 

cabinet doors was intended t o prevent unauthorized access t o 

the switchgear. (App. 19). 

At the time of the assignment, Konwinski t o l d Jacobson 
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and Sangwin, i n McCormick's presence, that the switchgear 

was not energized. (App. 21) . McCormick expressed 

r e s e r v a t i o n about doing the work, si n c e he was a welder and 

not an e l e c t r i c i a n , but he was assured by Konwinski t h a t : 

"the boxes aren't l i v e , so you don't have to worry about 

i t . " (App. 21). Before making the statement that the 

switchgear was not energized, Konwinski d i d not do anything 

to v e r i f y the e l e c t r i c a l s t a t u s of the switchgear. (App. 

21) . Konwinski t e s t i f i e d i n h i s d e p o s i t i o n that he d i d not 

know what p a r t of the system was energized on November 13, 

2006, or when i t was energized. (App. 21). 

At the time the statements were made by Konwinski, i t 

was the known and mandatory p o l i c y of L i t t l e Sioux that no 

work was t o be commenced on e l e c t r i c a l equipment u n t i l the 

equipment was de-energized, locked out, tagged and the 

absence of energy v e r i f i e d . (App. 21) . In a d d i t i o n to 

being company p o l i c y , , the l o c k out/tag out p o l i c y was a 

s a f e t y procedure that was mandated by OSHA r e g u l a t i o n s . 29 

C.F.R. 1910.333(b); 29 C.F.R. 1926.950.' (App. 22, 23, 177). 

In order t o implement the company's lock out/tag out 

p o l i c y , a l l maintenance employees ( i n c l u d i n g McCormick) were 

provided w i t h padlocks to place on energy sources before 

commencing work on e l e c t r i c a l equipment. (App. 22). I t was 

a l s o the p o l i c y of L i t t l e Sioux f o r i t s employees to use a 

"safe work permit" to assure that any e l e c t r i c a l equipment 
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that needed work, was locked out and tagged. (App. 22) . 

The "safe work permit" contained a l i s t of procedures that 

documented compliance w i t h the p o l i c y . (App. 22). When the 

job was completed, the "safe work permit" was made a part of 

L i t t l e Sioux's permanent record. (App. 22). No "safe work 

permit" was created or used i n connection w i t h the work on 

the switchgear that Konwinski assigned on November 13, 2006. 

(App. 22). 

On November 13, 2006, no one de-energized, locked out 

or tagged out any of the switchgear. (App. 22) . In 

a d d i t i o n , no one d i d anything to v e r i f y the e l e c t r i c a l 

s t a t u s of the switchgear. (App. 22). Instead, Jacobson, 

Sangwin and McCormick r e l i e d on the statement by Konwinski 

that the switchgear was not energized. (App. 22). 

At the time of the statements by Konwinski, i t was the 

known p o l i c y of L i t t l e Sioux that a l l employees were to 

assume that a l l e l e c t r i c a l equipment was energized u n t i l 

proven to the contrary. (App. 22, 23). In a d d i t i o n to 

being company p o l i c y , i t was the law that any e l e c t r i c a l 

equipment that was not locked out and tagged was to be 

t r e a t e d as i f i t was energized. 29 C.F.R. 1910.333(b). 

At the c o n c l u s i o n of the morning meeting on November 

13, 2006, Mike Jacobson, the company e l e c t r i c i a n , had 

possession of the penta-head socket wrench and used i t to 

open up the switchgear cabinets that he worked on. 
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Subsequently, when Jacobson was c a l l e d away from the 

switchgear assignment, he gave the penta-head socket wrench 

to Troy McCormick. (App. 23) . When McCormick and Sangwin 

a r r i v e d at switchgear number 4, the cabinet doors were 

locked c l o s e d w i t h the penta-head b o l t . (App. 23, 24). 

S t a t e d otherwise, the l a s t person who had access to the 

switchgear before t h e i r a r r i v a l on November 13, had l e f t i t 

i n a locked and safe c o n d i t i o n . Sangwin opened the cabinet 

door w i t h the penta-head socket wrench. (App. 23, 24). 

On November 13, 2006, L i t t l e Sioux had i n i t s 

possession and c o n t r o l , s a f e t y equipment i n c l u d i n g grounding 

jumpers, a u n i v e r s a l pole, shotgun clamp s t i c k s and voltage 

t e s t e r s that i t had purchased f o r use i n connection w i t h the 

e l e c t r i c a l equipment f o r the new e l e c t r i c a l loop. (App. 

23). Notwithstanding L i t t l e Sioux's possession and c o n t r o l 

of t h i s s a f e t y equipment, Konwinski d i d not provide any of 

the s a f e t y equipment to any of h i s s t a f f when he assigned 

them to work on the switchgear. (App. 23). 

Troy McCormick's i n j u r y occurred when the wrench which 

he h e l d i n h i s hand came i n contact w i t h a charged 

e l e c t r i c a l component i n s i d e the switchgear and grounded out 

through h i s body. 
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ARGUMENT 

I. THE DISTRICT COURT DID NOT ERR AT LAW IN 
CONCLUDING THAT NAI DID NOT OWE A DUTY TO 
McCORMICK BECAUSE HIS EMPLOYER OWNED THE 
EQUIPMENT, THE PREMISES AND RETAINED CONTROL 
OF THE WORK. 

A. PRESERVATION OF ERROR. 

NAI contends that McCormick d i d not preserve e r r o r as 

to any is s u e of m a t e r i a l f a c t because he f a i l e d to set f o r t h 

s p e c i f i c evidence supported by reference to the record, t o 

c o n t r a d i c t .the Defendant's supported Statements of M a t e r i a l 

Facts, which i t o f f e r e d i n support of i t s Motion f o r Summary 

Judgment. Iowa R.Civ.P. 1.981(5). Consequently, no f a c t 

i s s u e was created or preserved i n the court below. 

NAI otherwise concurs that the McCormick preserved 

e r r o r on the l e g a l i s s u e of duty. 

B. Standard of review. 

The standard of review on appeal of a summary judgment 

r u l i n g i s on e r r o r to examine the record before the D i s t r i c t 

Court t o decide whether a genuine issue of m a t e r i a l f a c t 

e x i s t e d and whether the Court c o r r e c t l y a p p l i e d the law. 

Benavides v . J . C . Penney L i f e Insurance Co . , 53 9 N.W.2d 3 52, 

354 (Iowa 1995), Iowa R.App.P. 4. 

C. NAI did not owe a duty to McCormick under 
Section 384 of the Restatement of Torts 
(Second) because L i t t l e Sioux retained 
control of the work. 

McCormick contends that Pedersen and NAI were n e g l i g e n t 
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because Pedersen created a dangerous c o n d i t i o n when he 

turned on the power t o the loop without informing 3 the 

appropriate persons. • McCormick contends that a duty i s 

ther e f o r e created by the r u l e s t a t e d i n Se c t i o n 384 of the 

Restatement of Torts.(Second) which provides: 

One who on behalf of the possessor of land e r e c t s a 
s t r u c t u r e or creates any other c o n d i t i o n on the 
land i s subject to the same l i a b i l i t y and enjoys 
the same freedom from l i a b i l i t y , as though he were 
the possessor of the land, f o r p h y s i c a l harm caused 
to others upon and outside of the land by the 
dangerous character of the s t r u c t u r e or other 
c o n d i t i o n s while the work i s i n h i s charge. 
(Emphasis added). 

McCormick's argument i s not supported by the admitted 

f a c t s or the law. The a n a l y t i c a l framework f o r the 

determination of a general duty of care, was r e c e n t l y 

modified by the Iowa Supreme Court in Thompson v. Kaczinski, 

114 N.W.2d 829 (Iowa 2009) . In Thompson, the court adopted 

the framework proposed i n the Restatement of Torts (T h i r d ) : 

L i a b i l i t y f o r P h y s i c a l Harm §7(a), at 90 [Proposed F i n a l 

D r a f t No. 2, 2005] which provides that f o r e s e e a b i l i t y of 

harm i s not considered i n determining whether an actor owes 

a general duty to e x e r c i s e reasonable care. 774 N.W.2d at 

835. Under the Restatement (Third) framework adopted i n 

Thompson, an ac t o r owes a general "duty to ex e r c i s e 

NAI's project manager Bufford Pedersen instructed Konwinski and Jacobson in the operations of 
the main panel on or before November 7, 2009, when the circuit was energized in their presence. (Pedersen 
59, 60). Konwinski and Jacobson's contradicting affidavits filed in resistance to the summary judgment 
motion do not create a fact issue because the duty determination is based on the admitted exercise of 
control over the work at the time of the injury, which occurred on November 13, 2009. 
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reasonable care when the a c t o r ' s conduct creates a r i s k of 

p h y s i c a l harm." Restatement (Third) §7(a), at 90. 

"However, i n ex c e p t i o n a l cases, the general duty t o e x e r c i s e 

reasonable care can be d i s p l a c e d or modified. C i t a t i o n . An 

ex c e p t i o n a l case i s one i n which "an a r t i c u l a t e d 

c o u n t e r v a i l i n g p r i n c i p l e or p o l i c y warrants denying or 

l i m i t i n g l i a b i l i t y i n a p a r t i c u l a r c l a s s of cases." 

Thompson, 774 N.W.2d at 835. 

In Van Fossen v. Midamerican Energy Company, 111 N.W.2d 

68.9 (Iowa 2009) , the Supreme Court found an exception to the 

general duty rule' where the defendant Midamerican, as the 

owner and employer of an independent c o n t r a c t o r d i d not 

r e t a i n or e x e r c i s e c o n t r o l over the hazard which a l l e g e d l y 

caused the death of the wi f e of the independent c o n t r a c t o r ' s 

employee. In reaching i t s l e g a l c o n c l u s i o n the court 

recognized the r e t a i n e d c o n t r o l standard as an exception to 

the general duty r u l e adopted i n Thompson. Van Fossen, 111 

N.W.2d at 697. 

The r e t a i n e d c o n t r o l standard i s c o n s i s t e n t w i t h the 

r u l e i n Sec t i o n 3 84 of the Restatement, because the 

Restatement l i m i t s the a c t o r ' s l i a b i l i t y f o r the dangerous 

c o n d i t i o n "while the work i s i n h i s charge." Thus, c o n t r o l 

of the work i s the determinative f a c t o r as to the exist e n c e 

of a duty. This r u l e has been a p p l i e d i n many Iowa cases. 

The general duty was subject to modification in Van 
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Fossen, because Mid-American Energy Company d i d not r e t a i n 

day-to-day c o n t r o l over the operations of i t s independent 

c o n t r a c t o r who employed the P l a i n t i f f ironworker. The Van 

Fossen court c i t e d H o f f n a g l e v . McDonald 's Corp . , 522 N.W.2d 

808, 813 (Iowa 1994) to support the p r i n c i p l e that the 

a b i l i t y to c o n t r o l the r i s k and/or hazard i s an inescapable 

pa r t of the . duty.' i s s u e . In H o f f n a g l e , McDonald' s was the 

f r a n c h i s o r of a restaur a n t that employed the p l a i n t i f f who 

was a s s a u l t e d on the fran c h i s e e ' s premises. The court h e l d 

that McDonald's owed no duty t o the franchisee's employee, 

as i t d i d not have c o n t r o l over the day-to-day operations of 

the f r a n c h i s e e and hence, could not c o n t r o l the r i s k . 

In Downs v . A & H C o n s t r u c t i o n , L t d . , 481 N.W.2d 520 

(Iowa 1992), the Supreme Court a f f i r m e d the d i s t r i c t court's 

grant of summary judgment to a general c o n t r a c t o r because 

the general contractor/landowner d i d not r e t a i n s u f f i c i e n t 

c o n t r o l of the manner i n which the work was done, so that 

the general contractor/owner had no duty to the i n j u r e d 

employee of the subcontractor, notwithstanding that one or 

the other of the two partners of the general c o n t r a c t o r was 

on s i t e n e a r l y every day. 

In P i p e r v. J e r r y ' s Homes, 671 N.W.2d 531 (table) 203 

WL 22199580, an i n j u r e d independent c o n t r a c t o r f o r a framing 

subcontractor sued the developer f o r f a i l u r e to maintain a 

safe place t o work. The d i s t r i c t court granted summary 
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judgment as the developer d i d not r e t a i n o p e r a t i v e c o n t r o l 

over the subcontractor's work. The Court of Appeals 

a f f i r m e d . 

Van Essen v. McCormick E n t e r p r i s e s , 599 N.W.2d 716 

(Iowa 1999) , a f f i r m e d the d i s t r i c t court grant of summary-

judgment to the defendant l a n d l o r d , who d i d not r e t a i n 

s u f f i c i e n t c o n t r o l over the day to day op e r a t i o n of the 

g r a i n b i n where the i n j u r y occurred. 599 N.W.2d at 721. 

In Bomar v. Farmers Coopera t ive A s s n . , N.W.2d 

:, 1999 WL 1255734 (Iowa App.), the court a f f i r m e d a 

grant of summary judgment to the defendant e l e v a t o r because 

i t d i d not r e t a i n any day to day c o n t r o l over the operations 

of the independent c o n t r a c t o r who employed i t s i n j u r e d 

employee. 

In t h i s case, L i t t l e Sioux r e t a i n e d and e x e r c i s e d 

o p e r a t i v e and d a i l y c o n t r o l of the work. I t s maintenance 

manager decided to r e t a i n the work i n house. NAI's o f f e r t o 

do the work was e x p r e s s l y r e j e c t e d . I t assigned McCormick, 

who was not t r a i n e d t o work on high v o l t a g e equipment to 

a s s i s t i n the work, and d i v e r t e d Jacobson, the only 

e l e c t r i c i a n to other d u t i e s while the work on the switchgear 

was i n progress. I t decided that the work would be done 

when NAI was not on the job s i t e and had no a b i l i t y to o f f e r 

advice or otherwise a s s i s t . 

Not only d i d L i t t l e Sioux's maintenance manager c o n t r o l 
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the work, he a f f i r m a t i v e l y assured McCormick that the 

switchgear was not energized when he had no f a c t u a l b a s i s 

f o r the assurance, notwithstanding h i s a f f i r m a t i v e duty to 

f i n d out. 29 C.F.R. 1910.333(b)(2); 29 C.F.R. 1926.954(a). 

L i t t l e Sioux's c o n t r o l of the work a f t e r NAI l e f t the 

job s i t e was the cause of McCormick's i n j u r y . Consequently, 

NAI was not i n charge of the work that caused the i n j u r y , so 

that the r u l e set f o r t h i n Se c t i o n 384 of the Restatement 

Second of Torts i s not a p p l i c a b l e . 

D. NAI did not create a hazard because i t l e f t 
the switchgear in a locked and safe 
condition. 

The switchgear where the i n j u r y occurred was not 

dangerous when Pedersen completed h i s work. I t i s 

undisputed that the switchgear cabinet doors were locked 

when McCormick and Sangwin a r r i v e d at switchgear number 4, 

as Sangwin used the penta-head socket t o open the cabinet 

doors. (App. 23, 24). 

Pedersen was the l a s t known person who had accessed the 

cabinet when he connected the e l e c t r i c cable from the main 

panel to the ter m i n a l s on the switchgear i n s i d e the cabinet 

on or before November 7, 2009. When he f i n i s h e d h i s work, 

he locked the cabinet doors so that no one could gain access 

without the penta-head socket. There i s no evidence i n the 

record t h a t the switchgear posed a hazard while the cabinet 

doors were locked. By l o c k i n g the cabinet doors, Pedersen 
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e x e r c i s e d reasonable care t o pr o t e c t unauthorized persons 

from the danger and consequently, NAI i s not subject t o 

l i a b i l i t y under the r u l e set f o r t h i n Se c t i o n 343 of the 

Restatement of Torts (Second) which provides i n p e r t i n e n t 

p a r t : 

A possessor" of land i s subject to l i a b i l i t y f o r 
p h y s i c a l harm caused to h i s i n v i t e e s by a 
c o n d i t i o n on the land i f , he 

(a) knows or by the e x e r c i s e of 
reasonable care would d i s c o v e r the 
c o n d i t i o n , and should r e a l i z e that i t 
i n v o l v e s an unreasonable r i s k of harm to 
such i n v i t e e s , and 

(b) should expect that they w i l l 
not d i s c o v e r or r e a l i z e the danger, or 
w i l l f a i l to p r o t e c t themselves against 
i t , and 

(c) f a i l s to ex e r c i s e reasonable 
care to p r o t e c t them against the danger. 

Pedersen had reason to expect that L i t t l e Sioux 

employees or others would know of the danger, because the 

danger of high v o l t a g e was c l e a r l y d i s c l o s e d by warnings of 

danger on the ou t s i d e and i n s i d e of the switchgear cabinet 

doors. (App. 141). Restatement Second (Torts) §§343(a) and 

343A.1. 

Pedersen had no reason to b e l i e v e that the L i t t l e Sioux 

maintenance s t a f f would not di s c o v e r or r e a l i z e the danger 

or p r o t e c t themselves against i t , Restatement Second (Torts) 

§343(b) , because i t was reasonable f o r Pedersen to expect 

NAI was not the general contractor and was not the possessor of the land. But even it was, it 
would not owe a duty to McCormick under the rules set forth in §343 and §343A of the Restatement. 
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that L i t t l e Sioux's maintenance s t a f f would comply wi t h the 

company's E l e c t r i c a l Safety P o l i c y (App. 127), i t s Lock 

Out/Tag Out P o l i c y (App. 153), and mandatory OSHA 

r e g u l a t i o n s that r e q u i r e d that they assume that e l e c t r i c a l 

equipment i s energized, and that the energy source be locked 

out and tagged before commencement of the work. 29 C.F.R. 

1910.333; 29 C.F.R. 1926.416, 417. 

I t was a l s o reasonable f o r Pedersen to r e l y upon the 

l o c k to l i m i t access when he was not present on s i t e , 

because he knew tha t the penta-head socket was c o n t r o l l e d by 

L i t t l e Sioux's maintenance department, who he knew was i n 

charge of the e l e c t r i c a l equipment at the p l a n t , and 

presumptively knowledgeable as to the hazards of high 

v o l t a g e e l e c t r i c i t y because the l i t t l e Sioux p l a n t was a 

complex manufacturing f a c i l i t y that r e q u i r e d high voltage 

f o r i t s o p e r a t i o n . 

In a d d i t i o n , NAI owed no duty to McCormick under the 

known and obvious danger r u l e set f o r t h i n S e c t i o n 343A of 

the Restatement of T o r t s , Second, which provides: 

(1) A possessor of land i s not l i a b l e to 
h i s i n v i t e e s f o r p h y s i c a l harm caused to them by 
an a c t i v i t y or c o n d i t i o n on the land whose danger 
i s known or obvious to them, unless the possessor 
should a n t i c i p a t e the harm despite such knowledge 
or obviousness. ... 

McCormick's expressed r e s e r v a t i o n about work on the 

switchgear at the time i t was assigned by Konwinski (App. 

21) , i s an admission that he knew that the switchgear was 
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dangerous. His subsequent f a i l u r e to f o l l o w known and 

mandatory s a f e t y procedures c l e a r l y manifests h i s r e l i a n c e 

on Konwinski's rep r e s e n t a t i o n s and assurances that the 

switchgear was safe. 

Thus even i f NAI were deemed to be a "possessor", NAI 

would not be l i a b l e f o r McCormick's i n j u r i e s under the r u l e s 

set f o r t h i n Sections 343 and 343A of the Restatement of 

Tort-, Second. 

II. CONCLUSION 

Judge Whittenburg's l e g a l c o n c l u s i o n that NAI owed no 

duty to Troy McCormick, should be a f f i r m e d , because NAI l e f t 

i t s work i n safe c o n d i t i o n when i t l e f t the job s i t e and NAI 

d i d not c o n t r o l the subsequent work that r e s u l t e d i n the 

i n j u r i e s t o Troy McCormick. 
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